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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
GERBER, Judge: Respondent determ ned a $24, 647 deficiency in
petitioners’ 1994 Federal incone tax and a $4, 929 accuracy-
rel ated penalty pursuant to section 6662(a).! The issues for our

consideration are: (1) Wether |egal fees incurred by

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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petitioners are deductible as Schedul e C busi ness expenses or as
Schedul e A m scel | aneous item zed deductions, and (2) whether
petitioners are |liable for the accuracy-rel ated penalty under
section 6662(a).

FI NDI NGS OF FACT?

Petitioners resided in Redwood City, California, at the tinme
they filed their petition. Petitioners filed a joint Federal
incone tax return for the 1994 tax year.

Qdelia Braun (petitioner) is a medical doctor, who in 1985
was hired as an Associ ate Physician D plomate and Assi st ant
Clinical Professor of Medicine at the University of California,
San Francisco (UCSF). \Wen petitioner began working at UCSF, she
was responsi ble for patient care in the emergency room and for
training residents and nedi cal students. Petitioner acquired an
interest in the aspect of energency nedicine that was provided
before the patient arrived at the hospital; i.e., the care that
was rendered by paranedics and firefighters.

From 1985 t hrough 1987, petitioner undertook a study of
cardi ac arrest energency response systens in San Franci sco,
California, and around the United States. Petitioner, with the
assi stance of paranedics and firefighters, collected nedical data

on all patients who suffered cardiac arrest in San Franci sco and

2 The stipulation of facts and the exhibits attached thereto
are incorporated herein by this reference.
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| earned that only 4 percent survived. Petitioner traveled around
the country and visited other enmergency nedical services (EMS) to
determ ne whet her inprovenents in the San Franci sco EMS systens
could be made. After undertaking these studies, petitioner put
toget her a proposal for the City of San Francisco to revanp the
EMS system One specific part of the proposal focused on the
need to get defibrillators to the people suffering from cardi ac
arrest sooner, for exanple by putting defibrillators on
firetrucks.

After petitioner’s plan was approved by the board of
supervi sors, the departnent of public health, and the San
Franci sco Fire Departnent, petitioner approached her supervisors
at UCSF. The university created the Center for Prehospital
Research and Training (CPRT) as a structure for petitioner to
work in and continue her research. In 1987, petitioner becane
the director of CPRT. CPRT taught energency preparedness and
cardi ac pul nonary resuscitation (CPR) to the public and studied
prehospital cardiac arrest treatnent. Petitioner’s main role as
director of CPRT centered on research.

During her years as director of CPRT, petitioner
successfully wote research grant proposals and contract
proposals for training firefighters in nmedical procedures,
trai ni ng energency nedical technicians and paranedics for

anbul ances, training school teachers in CPR, training schoo
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children in energency recognition and response, and for training
the general public in CPR By 1993, petitioner had received

| ocal, statew de, and national acclaimand letters of support for
her efforts to inprove public awareness of the need to | earn and
perform CPR at the earliest possible indication of a heart
attack. Prom nent nenbers of the nedical and political
communities supported her efforts to expand her public sector
trai ni ng concepts.

Petitioner’s Busi ness Venture--Save-a-Life Systens

As petitioner was inplenenting energency nedi cal response
training prograns within public entities, she fornulated the idea
that private sector energency response systens were needed to
coordinate with the public systens in order to insure that
cardi ac enmergencies which occurred in private facilities received
the proper recognition and the proper nedical response until the
public enmergency response systemarrived on the scene. As a
result, petitioner decided that there was a need to teach people
in public and private facilities how to recognize an energency in
progress, where to find energency equi pnment placed within the
bui l ding, howto place a call to the public emergency response
systemusing “911", and how to adm ni ster CPR and/or use a
defibrillator until the arrival of the public energency response

t eam
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In an effort to prove that expansion of the energency
medi cal response training into the private sector was worthwhil e,
petitioner worked with the San Franci sco G ants organi zation to
create the first prototype for a private facility energency
response system The ushers at Candl estick Park were trained to
recogni ze energenci es and to conmuni cate the occurrence of an
energency to the paranedi cs and energency response teans | ocated
t hroughout the stadium Automatic defibrillators were al so
pl aced in the stadiumfor use by the trained staff during cardi ac
energencies. Petitioner’s work with the San Francisco G ants’
ener gency response programwas done in her individual, private
capacity and not as the director of CPRT.

In May 1992, petitioner coll aborated with others in
preparing a business plan for a private conpany called “WrkSafe
Anmerica Corp.” The business plan expanded on petitioner’s
concept to bring EMS systens into the private sector by
encouraging private industry to purchase defibrillation equi pnent
and place it in strategic |ocations where statistics showed the
public was nore apt to need and benefit from access to such
equi pnent. The strategy was to create a consortium of vendors
(of defibrillators), |arge enployers, and an
i npl enentation/training team headed by petitioner which would

pl ace equi prent and trained personnel in |ocations where heart
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seizures were nost likely to occur--in private work and
recreational facilities.

In June 1992, petitioner nmet with Attorney Law ence
Ei senberg for advice regarding how to set up a business. They
di scussed the steps needed to introduce petitioner’s WrkSafe
Anmerica Corp. concepts of providing enmergency nedical care
training and defibrillator training to the private sector. The
name to be utilized for petitioner’s concept was revi sed when
petitioner applied to the Departnment of Corporations in
California and | earned that the nane WrkSafe Anmerica Corp. was
al ready bei ng used by anot her organi zation. The new nane
sel ected by petitioner was “Save-a-Life Systens” (SLS), but the
concepts and goals for petitioner’s private business did not
change.

I n Novenber 1993, a new business plan for SLS was devel oped
and petitioner nmet with different defibrillation conpanies.
Negoti ations went the farthest with Physio-Control, a
defibrillator manufacturer |ocated i n Rednond, Washi ngton.
During the first quarter of 1994, petitioner, Mtchell Rappaport,
and Doron Braun travel ed to Washington to nmeet with Physio-
Control and present their plan to the multiple areas within the
organi zation. The purpose of the neeting was to share
petitioner’s concepts and seek a partnership w th Physio-Control

which would result in funding for SLS. The neeting wi th Physio-
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control was very positive, and petitioner believed that Physio-
Control was prepared to partner with SLS and provide funding for
her private business venture.

The State Audit of CPRT

I n Novenber 1993 the State of California Ofice of the State
Auditor initiated an audit of UCSF which was directed at the
departnment of nedicine and included CPRT. The State audit was
preci pitated by all egations of nonconpliance with university
policy | evel ed agai nst the departnent of nedicine.

Harry Cordon, director of audit and nanagenent services at
UCSF, was responsible for all interaction with the Ofice of
State Auditor during its conduct of the audit. UCSF was
concerned about certain procedures being enpl oyed during the
State audit and retained Coopers & Lybrand to perform a shadow
audit. During both the State audit and the Coopers & Lybrand
audit, petitioner made herself avail abl e and expended a great
deal of tinme and effort providing information requested by the
auditors. At no tine during the audits did Harry Cordon believe
petitioner’s position at UCSF was in jeopardy or that she should
be concerned about her enploynment with UCSF. In fact, petitioner
recei ved continued assurances during the audits that her position
was secure with the CPRT, and in June 1994, USCF extended
petitioner’s contract as director of CPRT through June 1995. The

State’s audit report was nmade public in Novenber 1994.
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Bet ween July and Novenber 1994, the San Franci sco Chronicle
and the San Franci sco Exam ner newspapers published several
articles referencing CPRT and the State audit. As a result of
these articles, petitioner was concerned that adverse publicity
woul d i npact her ongoing efforts to obtain funding for SLS. In
June 1994, petitioner consulted with two attorneys, Charlotte
Fi shman and Laura Stevens, because of concerns she had about
| eaks of information to the nedia regarding the State audit and
the potential inpact of adverse publicity to her professional
reput ation.

On June 30, 1994, petitioner retained the law firm of
Rogers, Joseph, O Donnell & Quinn (RJO&Q . Petitioner consulted
with her lawers at RIO& many tines in 1994. On the advice and
recomendati on of RIJIO&Q petitioner also retained the Iaw firm of
Topel & Goodnman.

According to RIC&Q s billing reports, the follow ng | ega
services were perforned for petitioner during June, July, August,
and Septenber 1994: (1) Research, preparation, and drafting of
docunents for the crimnal prosecution of petitioner and CPRT;
(2) preparation of a lawsuit to prevent the rel ease of the draft
State audit report; (3) research, preparation, and neetings with
respect to the State audit investigation of CPRT; (4) review of
docunents in petitioner’s personnel file regardi ng sex

di scrimnation; (5) research, preparation, neetings, and drafting
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correspondence with respect to the Coopers & Lybrand audit of
CPRT; (6) responding and communi cating with the nmedia; and (7)
communi cation with petitioner’s crimnal defense attorney,

Wl liam Goodman. All of the billing statenents sent to
petitioner fromRIQ&Q for services perfornmed in June, July,
August, and Septenber of 1994 were, according to their heading,
regarding the “State audit of CPRT and Dr. Braun”.

Bet ween July and Novenber 1994, petitioner and her | awer
consulted with a public relations firmregardi ng nedia response
strategy and the preparation of press rel eases on behal f of
petitioner. As a result of the adverse publicity being printed
in the San Francisco news nedia, petitioner put the incorporation
and devel opnent of SLS on hold. Around this tinme, Physio-Control
al so put its plans to fund SLS on hol d.

Petitioners’ Tax Return

Petitioners’ 1994 Federal incone tax return was prepared by
Ronald Stern, a certified public accountant (C.P.A.). M. Stern
had prepared petitioners’ incone tax returns for 15 years.
Before preparing petitioner’s Schedule C for the 1994 tax year,
M. Stern discussed with petitioner the purpose of the |egal and
pr of essi onal services proposed to be deduct ed.

For the 1994 tax year, petitioners deducted $87, 300 on
Schedul e C for legal and professional fees. Respondent

determ ned that petitioner’s legal fees, in the anmount of
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$70, 611, are deductible as a Schedule A miscellaneous itemn zed
deducti on as opposed to a Schedul e C deduction.® Respondent also
determ ned that petitioner is entitled to an additi onal
depreci ati on deduction on her Schedule Cin the anmobunt of $3,180.
OPI NI ON
The issues for our consideration are: (1) Wuether |egal
fees in the substanti ated anount of $64,412.36 and/or $6, 198. 64
of expenses in connection with SLS are deductible on petitioner’s
Schedul e C as ordinary and necessary busi ness expenses or whet her
they are deductible on petitioners’ Schedule A as unrei nbursed
enpl oyee busi ness expenses subject to the 2 percent of adjusted
gross incone floor and the alternative mninumtax, and (2)
whet her petitioners are liable for an accuracy-rel ated penalty
under section 6662(a).

Legal Expenses

Section 162(a) allows a deduction for “all the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business”. Odinary and necessary | egal
expenses are generally deductible under section 162(a) when the

matter giving rise to the expenses arises from or is proximately

® While petitioners deducted $87,300 in | egal and
prof essional fees on Schedule C, Profit or Loss From Business, of
their Form 1040, U.S. Individual Inconme Tax Return, in 1994, they
have conceded that only $70,611 has been substantiated. O the
$70,611 in substanti ated expenses, $6,198.64 were expended by
petitioner for services in connection with petitioner’s Save- a-
Li ve systens (SLS) business.
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related to, a business activity. See Kornhauser v. United

States, 276 U. S. 145, 153 (1928).
In order to be deductible on Schedule C, an expense nust be
directly connected with, or proximately result from a trade or

busi ness of the taxpayer. See id.; O Mlley v. Conmm ssioner, 91

T.C. 352, 361 (1988), affd. 972 F.2d 150 (7th Gr. 1992). |If a
taxpayer’s trade or business is that of being an enpl oyee,
however, then the | egal expenses will be treated as an item zed
deduction, subject to the limtation of section 67. See MKay v.

Comm ssioner, 102 T.C 465 (1994), revd. on other grounds 84 F.3d

433 (5th Gr. 1996); Al exander v. Comm ssioner, T.C Meno. 1995-

51.

The deductibility of |legal fees depends on the origin and
character of the claimfor which the expenses were incurred and
whet her the claimbears a sufficient nexus to the taxpayer’s

busi ness or incone-producing activities. See United States V.

Glnore, 372 U.S. 39 (1963). The Suprene Court stated that “the
origin and character of the claimwth respect to which an
expense was incurred, rather than its potential consequences upon
the fortunes of the taxpayer, is the controlling basic test”.

Id. at 49. Thus, in order for petitioner’s legal fees to be
deducti ble on her Schedule C, the origin of those |egal services
must have been rooted in SLS, her Schedul e C busi ness.

Petitioners maintain that the | egal fees are correctly
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cl ai med on Schedul e C because the expenses are directly rel ated
to petitioner’s professional reputation, and thus SLS.
Respondent argues that the origin of petitioner’s legal fees did
not arise fromher Schedule C trade or business, and that under

United States v. Glnore, supra, the consequences to petitioner’s

Schedul e C business are irrelevant to the anal ysis.

Based upon the record, the origin of petitioner’s legal fees
stens from her status as an enpl oyee of UCSF, and not from her
Schedul e C trade or business. The event that pronpted petitioner
to hire attorneys in 1994 was the State audit of CPRT and the
i npendi ng rel ease of the audit report. Wile the record is
replete with testinony frompetitioner regarding the reasons she
retained | egal counsel, it is also replete with evidence that the
event that pronpted the |egal services was the State audit. The
billing detail frompetitioner’s attorneys indicates that the
majority of their services concerned the inpending rel ease of the
State’s audit report and centered around the State audit of CPRT.
The billing detail further indicates that the |egal services
performed were directly related to her enploynment wth UCSF as
director of CPRT. Indeed, the entire record indicates that
petitioner hired attorneys in response to the State audit of
CPRT.

We do not question whether petitioner was engaged in a

Schedul e C trade or business. Nor do we doubt that petitioner
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was i ndeed concerned that the State audit and consequences

flowng fromthe audit could negatively affect her professional
reputation and therefore her Schedul e C business. However, we

are bound by the rule established by United States v. Gl nore,

supra, to look to the origin of the underlying claimand not the
consequences. Petitioner’s notives for hiring attorneys and
exploring her legal options sinply are not relevant. The origin
of the claimherein was not in the trade or business of SLS but
rather in petitioner’s activities as an enpl oyee of UCSF. The
event that caused her to hire attorneys, the State audit of CPRT,
was directly related to her enploynent as director of CPRT. The
| egal expenses were incurred in response to an event that was not
part of SLS business, but, rather, was part of petitioner’s

enpl oynment. Thus, the fact that the | egal services may have
resulted in damage control necessary to fend off disparaging
publicity and sal vage petitioner’s Schedul e C busi ness
relationships is irrelevant because the State audit, which had
nothing to do with SLS, was the precipitating event.

Petitioners contend that the |legal fees were not incurred in
connection wth any litigation, but instead they were incurred to
seek advice and counsel. Thus, they argue, it is appropriate to
exam ne the nature of the taxpayer’s concerns and the reason the

advice is sought. Petitioners cite Ahadpour v. Comm ssioner,

T.C. Meno. 2000-68, for the proposition that costs associ ated
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with | egal advice obtained while trying to protect one’s business
reputation are deductible. Petitioners’ reliance on Ahadpour,
however, is inapposite because in that case we (1) did not
consi der whet her the taxpayer was protecting his professional
reputation, (2) concluded that the taxpayer was not entitled to a
deduction for legal fees, and (3) did not suggest that a separate
test for determ ning deductibility applies when dealing with fees
for |l egal advice as opposed to fees for litigation. |Indeed, in

Ahadpour v. Conm ssioner, supra, we utilized the “origin of

clainf test set forth in United States v. Gl nore, supra.

Accordingly, we find that the claimor event that pronpted
petitioner to incur legal fees did not arise in connection with
petitioner’s Schedule C trade or business, and therefore we
sustain respondent’s determ nation that the |l egal fees in the
anount of $64,412. 36 are deducti bl e as unrei nbursed enpl oyee
busi ness expenses on Schedul e A

Wth respect to the $6, 198. 64 expended by petitioner for
services in connection with petitioner’s SLS busi ness,
petitioners are entitled to claimthat anobunt as a business
expense on the Schedule C for the 1994 taxable year.
Accordingly, to that extent, petitioners have shown respondent’s

determ nation to be in error.



Accur acy- Rel ated Penalty

Respondent determ ned that petitioners underpaid a portion
of their incone tax because of negligence. Section 6662(a)

i nposes a penalty in an anount equal to 20 percent of the portion
of the underpaynent attributable to negligence or disregard of
rules or regul ations.

Negligence is defined as any failure to make a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, and the term “di sregard” includes any carel ess, reckless,
or intentional disregard. Sec. 6662(c). The accuracy-related
penalty wll apply unless petitioners denonstrate that there was
reasonabl e cause for the underpaynent and that they acted in good
faith with respect to the underpaynent. See sec. 6664(c)(1).

Taxpayers can avoid liability for the accuracy-rel ated
penalty if they engage a conpetent professional to prepare their
returns, and they reasonably rely on the advice of that

professional. See Freytag v. Conmm ssioner, 89 T.C 849, 888

(1987), affd. 904 F.2d 1011, 1017 (5th Cr. 1990), affd. 501 U. S.
868 (1991). Taxpayers nust show that they provided all rel evant

information to the professional. See Pessin v. Conm ssioner, 59

T.C. 473, 489 (1972).
Applying these principles to the instant case, we concl ude
that petitioners have sustained their burden of establishing that

reasonabl e cause and good faith existed for deducting | egal fees
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on petitioner’s Schedule C. Petitioner testified credibly at
trial that she engaged the professional services of Ronald Stern,
a CP.A, to prepare petitioners’ incone tax return for 1994.
M. Stern had prepared petitioners’ income tax returns for the
past 15 years. According to petitioner, M. Stern questioned her
about the | egal and professional fees because he wanted to
under st and what services the attorneys were perform ng.
Accordingly, petitioner provided himw th information regarding
t hose expenses.

The characterization of legal fees in this case as either a
Schedul e A or a Schedul e C deduction invol ves anal yzi ng and
applying a set of facts to a technical area of the law. Thus, in
the context of determning the correct deduction for |egal
expenses that touch both upon a taxpayer’s enploynent and trade
or business, it is reasonable for a taxpayer to consult and rely
on a CP.A Here, petitioners were clearly relying on M. Stern
to determ ne the proper characterization and deduction of the
|l egal fees. Based on the record we find that petitioners have
proved that their actions with respect to characterizing the
| egal fees as Schedul e C deducti ons were reasonabl e and are not
subject to the section 6662(a) accuracy-rel ated penalty.

Respondent al so contends the fact that petitioners clained
deductions in excess of what they actually substantiated warrants

the inmposition of the accuracy-related penalty. Petitioners were
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able to substantiate only a portion of the deductions that they
claimed on Schedule C. Petitioners did not provide any
explanation as to why they were unable to substantiate all of the
| egal fees that they clained as deductions. Thus, wth respect
to the substantiation item we find that petitioners have fail ed
to show that their actions were reasonable and not made with
intentional disregard of rules or regulations. Under these
circunstances, we hold that petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) on the portion of
any underpaynent attributable to the deduction of |egal fees that
wer e not substanti at ed.

We have considered all other argunents of the parties, and
to the extent not addressed herein we find themto be either
noot, neritless, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




